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To THE RIG EE 
" HONOURA BLE, 


T xo masViſcount VVenTworrts 
L,ord Deputy General of 
Ireland. 


His work is Tours by more than one Tn- 
tereſt, and therefore it retmrnes Naturally 
unto Tou , for to lay afide my particular 
ReſpeAts , ( it being by Tour Lordſhips 
favour that I ſerve His Majeſty in Phis 
ES //ace ,) Tou are Pater Patriz , and not 

more by Tour Office , than by Tour love 

to this Nation,and Tour moſt equal, and indifferent diſpenſati- 

on of Juſtice, ( next under H1s Majeſly ) the Father of this 

Church, and Commin-Wealth ; And = whom can an Obl;- 

tion of this nature be more proper ? befides all that is Here, 

as it was at firſt ſpoken in an humble Obedience to Tour 

Lordſhips Order , ſo it was after upon a Notle invitation 

from Tou digeſted into this Forme, and it is now made pubs 
I igue by Tour Commandment ; ſo that in all the paſſages :f 
A-- 2 it, 
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it, it carries Tour Image, Tour Superſcription, and therefore F 


by this Dedication, 1 do not ſo much give it, as reſtore jt. 
If there be any thing tn 2t, that is mine, that anſwears 
Tour expefation,even in that,that it anſwears Tour expetta- 
tion, 1 have my reward;for all that are belywTour Lordſhip, 
hope it ſhall have this uſe, it ſhall ſatisfie them , that Tour 
Lordſhips proceedings in this bufineſs have been in all points 
agreeat/z both to Honour, audFuſtice: God lead Tour Lord- 
ſhip by the hand, wntil Tou have finiſhed thoſe great, aud 
EHferoical workes ſo happily begun, May they all proſper to the 
high pleaſure of Almighty God,the increaſe of Honour, and 
Revenew to His Majefly: of Peace and Proſperity to this. 
Kingdom, and to Tour own immortal] Glory. 


Your Lordfhips moſt 
humble Servant 


TAMES BARRAT 
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The Caſe of Tenures upon the Commiſſion 
of Defedzve Titles. 


Trin. 13. Caroli Regis. 
FI RE 4 1 the late Inquiry concerning His 
Bey, ez Majeſties Title to the Cointy ct 
5D. We Neyo, there was an Ad of State 
Publiſhed, wherein it was Declared , 
That it was not His Majeſties inten» 
tion, to take from His People any 
thing that was juſtly theirs ; And that 
therefore none who held any Lands , 
or other Hereditaments whatſocver 
within that County, by Letters Patents from the Crown , 
bruld be ary ways prejudiced by finding His Majeities Tiz 
tle, although their Letters Patents were not found; or welland 
certainly found, in the great Office then intended to tetaken, 
but that they ſhould have the ſame b-nefit of them , as if the 
had been ſpecially fomd , ſo as they did produce therr Letters 
Patents, or the Enrollment thereof , before tie Lord Deputy 
md Council, at the Council Board , by a ceriain day limited 
in the Af, and that they were allowed by that Board zo te 
pod and effeftual in Law, 


— 


In- 
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In purſuance of that At, there were ſeveral Letters 
Patents produced, and among the reſt, the Lerd Viſcoung 
D.1/oz did thew forth Letters Yatents, obtained from His late 

 Majeſly, and paſſed upon the late Commiſſion of DefeQiye 
Tities; Upon peruſal and conſideration whereof , His Mg. 
zeſties Council were of Opinion , that they were voyd in 
Law : And therefore it was thoug |:t fit , and ſo Ordered 
bythe Lord Deputy and Council , that the Doubt ariſing 
upon the Letters Patents, ſhou'd be drawn up into a Caſe 

and that that Caſe ſhould be openly argued at the Counc] 
Board, by Councel learned on both ſides. 


The Caſe was after drawn up 
intheſe words. 


K Ing JAMES {y Commiſſion under the Great Seal, Das 
red the ſecond day of March,in the gth year of His Reign, 
did Authorize certain Commiſſioners, to grant the Mannor if 
Pale, Ly Letters Patents under the Great Seal of this Kin 
dom, to A. and his Heirs, and there is no direftion given in 
the ſaia Commiſſion touching the Tenure to be reſerved. 
There are Letters Patents by color of the ſaid Commiſſn 
paſſed unto A. and his Heirs, to hold by Kn.ghts ſervice, as 
{1s Majeſties Caſtle of Dublin» 


The Queſtion is, whether the ſaid Letters Patents te 
Uoyd in the whole, or only as to the Tenure. 

His Caſe was argued on ſcveral days , firſt by 

Nicholas Plunket lor the Lord Dillon ,czi:d Serjeant 

Catlin 
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Catlin for the King,and after by John Polexfen for the Lord 


Pillon, and Osbaldeſton Attourny General for the King. 

And becauſe it was a Cafe of great Weight and Impor- 
ance, it was delivered unto the Judges , and they were re- 
quired by the Lord Deputy and Council , to conter and 
conſider of it, and to return unto them their reſolution 
concerning it , but they ( upon private conference among 
themſelves }-did not agree in opinion , and therefore it was 
thought neceſſary for Publique ſatisfaCtion , that it ſhould 
be argued ſolemnly by them all ; and thereupon in 7rinity 
Term laſt, the Caſe was argued:by Ryves Puiine Judge of 
fis Majeſties Court of Chief Place , Barry ſecond Baron 
ef the Exchequer, and Creſy one of the Judges of the Court 
of Chief Place: ; And after on another day appointed for the 
Caſe, by Mayart one of the Judges of the Common Pleas , 
Boron Chief Baron, Lowther Chiet Juſtice of the Common 
Pleas, and Shurly Chief Juſtice of the Cuurt of Chief Place 

And for that I intend to make as ſummary a Report as 1 
an, I will firſt ſet down ſuch Arguments, and ObjeAions 
a5were made by them that argued for the maintenance of 


| the Letters Patents. 


It was ObjeRed by them, That the Letters Patents were 
good for the Land , and Void onxely as to the Tenure. 


For divers Reaſons: | 
Firſt, Regularly where a Man doth leſſe than the Au: 
thority or Commandement committed unto him wed 
the. 
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( the Commandement or Authority being not purſued ) the 


ACt is voyd ; But where a Man doth that which he is Autho. 
rizedto do, and more, there it is good for that which i; 
warranted, and voyd tor the reſt. Cokes /yftit. ſe. 434, 
Perk. 189. vid. $ Coke 85. But in the Cafe in Queſtion, 
the Commillioners dothat, which they had Authority to do 
and they do more ; therefore for that which they had Ay. 
thority to do, that is, to grant the Lands, the Letters Pa. 
tents are good, for that which they do more, that ts, the 
reſerving of a Tenure they are voyd. 

Their Authority was, to grant the Mannor of Dale to 4: 
and his heyrs , that they have fully done, and it they had 
ſtayed there, no Man will deny , but they had well Exe- 
cut:d their Authority , but they go further, and do more, 
and Reſerve a Tenure, therefore for that more , for that 
Reſervation, their Act is only voyd. 

Secondly, Wherea Man hath Authority todo an act, and 
he doth it in ſubſtance, though he difter in the manner, yet 
the Authority is well executed. As if a Man make a Deedof 


Feoftment of Black- Acre, and White- Acre, and a letter of At 


tourney to enter into both Acres, and to deliver /ei/z of both 
of them, according to the forme and effect of the Deed ; and 
he Entreth into B/ack Acre, and «iclhivers [eift» ſecundum fore 
mam Carte, this livery and ſein 1s go0d, albeit he did not 
inter into toth , nor into one in the Name ot both ; and 
yet this is done 1n another manner , then his Authority 
Warrants ; For his Auth rity was, to cnter into both, 
and to deliver /ſeij;z of both , neither of which he 
doth, no not fo mich as cnter into one 1n the Name 

ol 
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of both: 

So when the Feoftment is made to two, or more,and a 
Letter of Attourney to make Livery to both,and the At- 
torney makcs Livery of ſeiſrn to one of the Feoffees,ſecun- 
dum formam & effettum Carte, this is good to both, and 
yet in that Caſe, he that is abſent may wave the Livery; 
Surely, this 15 done by the Attourney in ancther manner, 
then the Authority warrants, for his Warrant was to 
make Livery to both , and the intention of the Feaffor 
was, that both ſhould take , and the Eſtate be ſetied in 
both, and yet he makes Zzvery to one onely , andſo, 
that the Eſtate may be ſctled onely in him , and yet he 
hath well executed his Authority, for in ſubſtance ne 
hath done tliat which is commanded , and though it 
differs in the manner, it is not material, both thoſe 
Caſcs are put in Cokes 1njtit. ſeft. 66. 

But in the ( aſe in Queltion , the Cemmiſſioners have 
done 1n ſubilance, that which was commanded them , 
theretore their Authority is well Executed, and the ACt 
they have done 1s good. That they have done in ſubſlance 
that which vas Commanded them,appeares in it ſelf, tor 
their Aurhority was {© grant the Marnor of Dale to A. 
and his Heyrs , 1. they have dence + And it they have 
added an 11; 5 Ihe Grant , whereby 1t may be ſaidto 
be done in 310! manner, vet the ACt being done in 
ſubſtance, u is.) be good. 

Thirdiy, Tiiar wherein they have exceeded their Aus 
thoriry, /ci/t: ce, the Reſervation oithe Tenure, it 15 not 
of tlie ellence of the Grant ; Ot the eſſence of a Grant 
B are 
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areonely Grantor, Grantee, and the thing to be Granted, 


and apt words in an Inſtrument or Patent : Beſides, of 


the eſſence of a Grant it cannot be, for Grants were at 
Common Law, Tenures were introduced by che Con- 
queſt. Se/don in his Not. to Eadmer. 194. Brattos. libr. 2, 
de acquir rerum Domin. The Tenure is another diſtin 
thing, al/ixd from the Land, in that they cannot conſiſt 
in one Perſon, the Land is the thing Granted, that belongs 
to the Patentee, the Tenure is Reſerved to the King , 
that belongs to him , the Reſervation is aliud, or ſupra , 
or preter the Grant not alio modo, And therefore the 
Letters Patents may be: voyd for the Tenure, and yet 
good for the Grant of the Land. 

Fourthly, Although it were admitted, titat the Reſerva- 
tion of the Tenure, be nota diſtin& thing, or a/zad from 
that, which they had Authority to do , but: is rather a do- 
ing of the ſame thing, for which they had Warrant, in a- 
nother manner then their Authority does warrant, yet it 
will not follow, that the whole Act is voyd : For an Au- 
thority given, may be executed in another manner , als 
modo then the Commiſſion doth Warrant ; and yet ſtand 
go9d, for that which is done according to the Authority, 


And that may be in theſe Caſes. 


Firſt, Where the Authority is cloathed with an inte- 
reſt, for there in many Caſes, he that hath the Autho- 
rity may vary from the Authority : And the A though 
ir be done in another manner., ſhall be good. As 

: where 
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where the cuſtome of a Mannor is, that the Lord may 
grant Lands by Copy of Court-Roll in Fee, if the Grant 
bein Tayle , or but for Life, thisis good, Szanton and 
Barnes his Caſe Zill. 36 Eliz. Rot, 492-1n B. R. Cokes 
Inſtit. ſe. 66. 

So where the cuſtome was to grant Copies for two 
Lives, and he grants tothe Husband for Lite, and after 
to the Wife Durante viduitate. This is good. Downes 
and Zopkins Caſe P. 36. Eliz. B. R, The Statute of 32 
Hen. 8. doth enable Tenant in Tayle, to make a Leaſe tor 
one and twenty yeares, if hemakes a Leaſe for twenty 
years onely, or to one for Ten years, and after makes a 
Leaſe to another for eleven years more, this is good, 
and ſo it hath been Reſolved in Tompſon, and Traffords 
Caſe, Hill, 35. Eliz. B.R. | 

Secondly, Where the varying from the Authority gi- 
ven, is1n Letter, or Circumſtance, and not ina point ma- 
terial, or in ſubſtance, for that ſee the Caſes cited before 
Cokes inſtit. Seft. 66. & Litt. 434. 

Thirdly, Where the varyance from the Authority 
although it be in matter of ſubſtance , is ſupp'yed by o- 
peration of Law. Asif a licence be granted to a Copy- 
holder for Life, to make a Leaſe for Ten years, if he 
ſhall ſo long live, the Copy-holder makes a Leaſe lor 
Ten years abſolutely, without the limitation , videlicet , 
it he thall ſo long live , yet adjudged good ; and the Li- 
cence well purſued. It was at. and Arrow/miths Caſe 
Alillar. 2% Elizabeth. B. R. 

And 1n the Caſe in Quettion, whzre all agree, that 
B z the 


3 | The Caſe of Tenures 


the Kings meaning inthis Commiſſion was,that a Tenuye 
in Capite ſhould be Reſerved, albeit 1t be not expreſſed 
in \;ords; Or if it had been in expreſs terms, that a 
Tenure in Capzte ſhould be reſerved, and they had onely 


granted the Mannor, without reſervation of any Tenure, 


yet the Law ſupplying this defet, and rayſing a Tenure 
in Capize, this ſhall make the Grant good. 

Fourthly, Where the varyance from the Authority is. 
__ cured by the party himſelf, by ſome other aQ ; As it 'Te- 

nant in Tayle, Husband and Wife, a Biinop &c. who are 

Authorized by the Statute ef 32 /Zexr. 8. to make Leaſes 
for one and twenty years, or three lives of Lands uſu- 
ally lett, make a leaſe of Lands uſualiy lett, and of Lands 
not uſually letr , reſerving one entire Rent, all is voyde; 
Shepheards Caſe; But if Tenant in Tayle will make ſuch a 
leaſe, and reſerve the accuſtomed Rent for the Lends 
uſually lett , and another Rent for the Lands not uſually 
lett, here the leaſe ſhall be good for the Lands uſually let, 
and voydable onely for the other , for by theſe ſeveral 
reſervations, the varyance from the Authority is Cured. 
Tanfeild and Rogers Caſe 7rin. 36 Eliz. B.R. 

Fifthly, Where the varyance from the Authority ( how 
material ſoever it be) is notwithſtanding made voyde, 
either by the Common Law, orACt of Parliament ; as. 
where the King does licence 7. S. to grant twenty 
Markes Annuity in Myrtmaine, and he grants the 


Annuity with clauſe of Diſtreſs, by Huſſey, and Bry- | 


an Chief Juſtice, and Srarky Chiet Baron , and Ju- 
fiice Fajerfax , the addition of Diſtreſs is without 
Watr- 
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warrant, and voyd ; yet all admit the grant of the Rent 
ood notwithſtanding. 2 & 3 A. 7. grants 36. 

By the Starute of firit Z/:z. a Grant by a Biſhop of an 
ancient Office of Seneſcha'=ſhip to two, that had never 
before been granted, but to one.is adjudged voyd, 10 Coke 
61.the Biſhop of Salsbaries Caſe:Pat caſe then that ſuch a 
Grant is made by a Biſhop to 7. S. and to an Infant, 
joyntly , or the one aiter the other, this is a material 
variance, and yet , becaufe the Grant in reſpe& of the 
Infant is voyd, ( as it was held in Scambler and Walters 
Caſe, MH. 49. & 41 Eliz. B. R. citedin Cotes Inte. ſet. 1. 
the Grant to 7. S. ( as they held ) is good. 

Fiftly, A'though the habendum, tenendum,contition,&c. 
be parts of a Grant, yet the habendum may be voyd, 
and the Grant good, as in Auditor Kings Caſe cited 11 
8 Coke 56. in the Earl of Ratlands Caſe ; where the Catc 
was, the King granted Lands to A. and his heirs, in the 
Premiſes, hab-adam to him , and his Aſſigns , omitting 
the word heirs in the habendum, yet the Fee ſhall pats 
by the Premiſes , and the habendam ſhall be voyd. 

The Condition may be voyd , as in Lizletons Caſe a 
Feotiment upon condition that he ſhall not alien , and 
yet the Grant remain good. 

Sixthly, The reſervation of a Tenure was not neceſſary 
in the Grant, if it were not necetJary , it is zuatz/e, and 
atile per inutile, non vitiatur. 3 Coke 10. Dowties Cale. 

Szventhly , 7he Honor of the King ſhall be preferred 
before his profit g Coke 131. in Bew/zys Caſe ;and therefore 
when the Kings Grant may be taken to two intents 
good , 
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good, in many Caſes, it ſhall be taken to that intent, 
which is moſt beneficial for rhe King : But if it may be 
taken , to one intent good , and to another intent voyde, 
there for the honour of the King, and the benefit of the 
Subject, it ſhall betaken in ſuch manner , that the Grant 
of the King may take effect, tor it was rot the intent of 
the King,to make a voyde Grant, vid. 8 Coke 50. the Earl 
of Rutlands Caſe, the Lord Staffords Caſe, 8 Coke 77. 
the Earl of Cumberlands Cale , 8 Coke 167. 

Upon this Ru'e the Caſe of Priddle and Napper. 11. 
Coke 11 was put, which was ſaid, tobe a far ſtronger 
Caſe, then the Caſe in Queſtion,and that, in Caſe of an 
Authority executed in othcr manner, a/io modo, and yet 


g00d: The point reſolved, as to this purpoſe, was this, - 


King Hen. 8. did grant Licence tothe Prior and Convent 
of Mountacute,to appropriate the Church of 7intinhulto 
their Priory, and this was, per verba de praſenti tempore. 
It did appear, that at the time of the Licence, the 
Church was full of an Incumbent, and ſo that no appro- 
priation could be made, in pre/enti but in futuro, by ſpe- 
cial words, to take effe t, after rhe death of the preſent 
Incumbent;and rherefore the Licence ought to have been 
ſpe-1a', otherwiſe the King was deceived in his grant and 
ſ» the appropriation voy, which by co!our of that Lt- 
cence, they made to take eftect, after the death of the In- 
cumbent: but it was re/-{ved, that the appropriation was 
ſufficient in Law,tor the Licence was general,and therefore 
it ihal be taken in ſuch f:nce, that it may takecfleXtihar is ro 
take 
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take cffeR, after the death of the Incumbent. And the 
reaſon there given, is the rule before remembred, tor 
Conſtru&tion of the Kings grants. 

In which Caſe it is to be obſerved, firſt,that the Licence 
or Authority given by the Xing was in general words, to 
make the appropriation preſently. Secondiy,that rhis Au- 
thority cou'd not be Executed 1n that manner. Thirdly, 
by vertue of that Licence, they make the appropriation 7» 
faturo, S. to take effect aiter the death of the Incumbent 
ſo they do it in another manner, then their Authority 
Warrants,1nd yet good,and their Authority well purſued. 

Then it that Authority Executed info different a man- 
ner, from the words of the Authority, was adjudged to be 
well Executed, much more ſhall it in this Caſe be faid to 
be well Exccuted, when they have purſued the very words 
of the Authority, and ifto ſome intent there might be a 
Conſtruction made,to make the grant voyd, yet if by ano- 
ther Conſtruction, the grant may be made pood, and the 
Kings intention fulfilled, without any prejudice to him ; 
then for the honour of theXi-g,and the beneHt of the Sub- 
kR, that Conſtruction ſhall be made, that the grant ſhall 
be good,and ſuch Conſtruftion may be madein this Caſe, 
for here the Tenure reſerved being voyd ( as it 1s agreed 
by a'l ) a Tenure in Capzze, ( being the Tenure intended 
by the Commiſſion ) ſhall be raiſed by Implication of 
Law ; by this Conſtruction the grant ſhall be made 
good, and the Xinzs intention ſhall be tulfilled , without 
any prejudice to him. 

They 
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They agree,that in all grants of Lands by Letters Pa. 
tents here in Jreland,by vertue of the XAirgs tf ommilſſion 
or Letter Miſſive under the privy Signer, it taat Tenure 
be not reſerved, either by rhe Letters i atcr ts, or by the 
Law, v hich is directed by thefaid Comm: on, or Let. 
ter miſſive, there the grant fhaii Le voyG 1a the whole , 
Loth tor the Land and Tenure, 

And therefore, where the Xing gives power, to grant 
Lands, and to reſerve a Tenure, which tne Zvw vill po! 
Create, or to reſerve ſome other thing, whici tne Law 
it ſelf will ner reſerve; as if the Commit]: 1 had !:c27 to 
grant Lands, and toreſerve a Tenure by Knights ſervice 
if the Land be granted, rcſcrving a Tenure in ſocage, uic 
orant 1s voyd in the whole. : 

So if the Commiſſion had |. n, ts wrant Land, and 
to reſerve Twenty ſh.i'ings !? : 1d they reſerve Ten 
ſhiliings; In theſe Cafes 11: .cr5 have not done 
ſo much, as they ſhould, itt. 4»; : | 1e3uugiced, and no 
Conſtruction or Implicit o! Law 0249 .'Þ, as 1n our 
Caſe it doth. 

And here in this Caſe, ite Teriure refervet ſhailnot 
Toll that Tenure, whici: is Imp 77 iy ine law, becauſe 
tae 1] enure reſerved 15 voyd: For ti: iy crc the Caſe 
of Liitletsn, in his Chapter ot F-. 8:2%;, fo. 140. 

A Man that holds Lands by ni" tervice, at this 
day grants them, by Licence to in & ot, 7, hold tn 
Frank-aimoizne, the Tenure reſerves '> vi 14, and he fhall 
hold by Knights ſervice, and ſoa gift 1 "rankmar;' ge 
reſerving a Rent, this reſervation 1s Ve}, ana he. hall 
hold only by tealty. 


The Caſe of Tenures. x} 
4 H. 6. 22, Otherwiſe it would be, if the”reſervation 
were good, for there the tacite reſervation ſhall be ſilent, 


as in Wheelers Caſe 6. Coke 6. 


They agree, that if theſe Letters Patents had been 
made, by Bill ſigned by the X»gs own hand, under the 
great Seal of England, the Tenure reſerved would Con- 


troll the Tenure, which the Law would have raiſed; For? 


in Letters Patents paſt in Zg/and,the Letters Patents are 
altima intentio Regis, and the Judges ( who areto make 
Conſtruction thereof ) are to ground their Judgment, 
upon the Letters patents themſelves, and the contents 
thereof, without any regard to the particular, or any 
thing without the Letters Patents, Dodzlingtons Caſe, 2. 
Coke 34. | 

Bat in Letters Patents of Lands in Treland, under the 
Great Seal of /re/and, the Letters Patents are not «/tima 
mtentio Regis, but ?ota, & fſola,prima, & ultima intentio 
Regis are all to be raken, and gathered out of the Com- 
miſſion, orWarrant from the Xing under the privy Signet, 
upon which they are paſſed and here the Fudges are to 
ground their Judgment uponthe Commiſſion,or Warrant, 
as well as upon the Letters Patents. 


And to theſe ſeven Arguments, or reaſons, all that 
was ſpoken by tbem; that argued for the Let- 
ters Patents may be reduced, 


But it was reſolved by the two Chief Juſtices, the 
ChiefBaron , Baron Barry, and Faftice Ryves ( with 
whom Baron Lowtrhcr agreed in Opinion, though he 
could 
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could not then argue, by reaſon of ſicknels: 


That the Letters Patents are voyd in Law, 
toth to the Land, andto the Tenure. 


In this Caſe frve things did fall ito 
conſideration. 


The Commiſſ;on mentioned in the Caſe,and the Ay.. 
thority of of it. 

Authorities, and their ſeveral ſorts, and how they 
ought to be purſued. 

The Autwority in this Caſe, what it 1s, if it be pur- 
ſued, as it ought to be 2 wherein it is not purſued. 
Tenures What they are 1n the Grant, that the reſer. 
vation of a Tenure 15 modus conceſſionis, that it is not 
aliud, or adiſtin thrng from the Grant,that Tenures 
had their origina// in England.. before the Norman 
Conqueſt. - 

The rea/ons why the Letters Patents arevoyd in the 
whole,and the Astborities upon which the Reſolution. 
is grounded. 


1. The Commiſſion mentioned 1n the Caſe is the Com- 


miſſion that was in force, in the time of his late Maje- 
{ty , tor the ſtrengthening of DefeAive Titles , a Com- 
m:ſron that was one of the greateſt graces, and boun- 
ties , that ever ( before that time ) was vouchſafed by 
the XHings of England to their SubjeCts, of this Kingdom; 
a Commiſſion, that was agreed by a'l, to be a good, 


ang 
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and 'cgal, and eſfettual Commiſion, and to contain in it 
{clf full power, and Authority co grant. 

Of which the Chief Fuftice of the Common Pleas in his 
argument ſaid, that upon this occaſion he did feriouſly 
peruſe ir, and in his Judgment, it was as full, and ſtrong 
a Commillion, for granting the Lands, ( Concurrentibus 
hits que de jure requiruntur ) as any he had ſeen. There 
was inthe Commitſion (as he faid | plenitudo poteſtatis, 


there is not any queſtion of the Commiſſion ,' nor of 


the power granted by the Commiſſion; Neither ( as it 
was declared ) was it the intention of his Majeſty,to deny 
unto the Subje@, the full benefit of it in a'l things, w here- 
in the Commiſſioners had purſued their Authority, gi- 
ven by the Commitlion; and proceeded according to th: 
Law- | | 

Fo- that,that there was no direQion in the Commilli- 
07 for the Tenure, it was no defe&tin the Commiſſion , 
(as the Chief Baron obſerved ) nor any omiſſion, or 
negligence in them, that were truſted with the draw- 
ing of it, it was done upon good adviſe, and of pur- 
poſe; for the Caſcs of them, that were to paſs upon that 
Commiſſion, were ſodifferent, and there was ſuch varie- 
ty of Tenures, that it was not poſſible, to give any cer- 
tain diretion in the Commiſsion concerning them. 

Beſides the Intention of that Commiſſion was not, to 
give Authority, for the alteration, or dimunition of the 
Kings Tenures; it was intended only, for the eſtabliſhing 
of the Eſtates, and Poſlefsions of the Subjet. any 
therefore there 1s not a word in it of any Tenure , 
ſo that the purpoſe of it was, where any former Tenure 
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was 7n effe, to preferve it, and where no Tenure was 7» 
eſſe, to leave it to the Reſeryarion of the Law. 

So that now the Commiſſion being cleared, and agreed 
to be good, and legal, and to contain luil power, and am- 
p'e Authority to grant the Lands. 


The ſole Queſtion will te, of the purſuance of 
the Commiſion, and! whether rhis power gran- 
ted by the Commiſion, be well Executed, and 
parſued ty the Commiſſioners. 


. 2. To find out the Law in this Caſe, the ſeveral ſorts 
| of Authorities in our Books .were conſidered, and how 
| they oughtto-be purſued. 

For Authorities theſe differences were agreed for Law, 

All Authorities are either Authorities in Law or Au- 
thorities.in fait 8 Coke 1456. the 6. Carpenters Caſe, 

Authorities m Law are, where the Law gives Autho- 
rity, without any Authority: from the party, as the Law 
gives Authority to the Lord,to diſtrain for his Rent, and 
ſervice, to the owner of the ſoyle, to diſtrain damage 
Feaſant, to him in the reverſion, to enter, and ſce if wait 
be done, and the like. 


An Authority in fait, is where the Authority is given 
by the party. 


Nude and bare Anthorities, 
or Authortties cloathed with 

an Intereſt Cokes inſti. 52. 
Nude 


Authorities 1n fart are 
ether 


® x 
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L. Deed. 

2. Commiſſion. 

Nude Authoritics areY 3. Patent, 

g1ven either by 4. Writ 

5. or Act of Parliament. 


And for all thoſe Authorities, it isa certain rule, and 
ground in our Law, that they are to be purſued flritly, and 
preciſely, both for matter, aud form, or otherwiſe, the At 
done, by colour of that Authority is woyd 10 H. 7. 15. 

But the Fxecution of Authorities that are cloathed 
with. an intercſt, are ot a more large, and favourable In- 
terpretation, then the Execution of thofe, that are but 
bare Authorities 5 Coke 94. & gs. in Barwickes Caſe. 

1. That Authorities by Deed are tobe purſued 
frictly, and preciſely, both for matter, and man- 
ner. See the Caſe of 12 4/s. 24. 26. Aſs. 39. 


There the Caſe was, that the Plaintife did make a 
Charter of Fee-fimple to the Tenant, and a Letter of At- 
tourney to deliver Livery of /ei/in,the Attourncy delivers 
Livery upon condition, this Lzivery is voyd; for the Au- 
thority is not purſued in the wanner. 

So on the contrary, if the Zetrer of Attourney had 
been, to deliver Livery of ſeiſin upon condition , and 
the Attourney makes Livery without condition, this 
svoyd Cokes inſtit. 258. 11. H. 4.3. A Letter of At- 
tourney is made, to make Lziveryatrer the death of 7. x 
an 
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and the Attourney makes Livery during the life of 7; $. 
all is voyd 4o. Aſs. 38. 

IfI commard a Man, to make a Deed of Feoffkment in 
my name, according to a Copy ſhewen unto him, in La- 
tine, if he make a Deed of Feoftment according to the 
efte&t of the ſame words, in Engliſh, or French, the Fe- 
oftment is without Warrant, for in that Caſe, he does noe 
purſue the Authority in the manner, 1o Henr. 7. 9. So 
whcre an Authority is given to cateoff, and he leavyes 
a Fine, ibid. & 10. Henr.7. 15. | 

2. For Authorities by Commiſsion, that they muſt be 

purſued, it is the Earl of Leice/ters Caſe in Plowd. 
Com. 380. 


The Earl of Leiceſter, i. Mar. was Inditedof High 
Treaton, Lefore Sir Richard Sowthwell, and ſeven other 
Commilſsioners, by vertue of a Commilſsion, directed to 
the ſaid Sir Richard and Fou;teen more. 

After another Commiſsion was directed to Sir Thomas 
F/hite, and others reciting, that where the Earl of Letce- 
ter ſtood Indidted, before Sir Richard Sowthwell, and 
Fourteen other Commutlſs1oners, of divers Treaſons, &c. 

It gave them Authority, ad indiftamentumpredifum 
recipiendum, & ipſum Robertum ſuper inde audiendum,&c. 
ac debits fine triandum, terminandum, &c. 

By colour of that Commiſſion, they did Arraign him 
upon that Indi&ment found before eight of the Com- 
miſtoners, he Conteſſed the Treaſons, &c. and had his 
Judgment. 

It 


It was reſolved, that all tharwas done was vovd and 
eoram non judice,for that they did not purſue their Authority. 


Thirdly, Athority by Patent muſt be p arſued. 


TheKing licences an Abbot and Covent to Alin, 
the Abbot ſole A'iens, it is voyd , 21 Henry 7.7. &©8 
An dthe Rule given by Frovvicke , when the King mates 
any Grant or Licence, it ought to be executed according- 
ly, and ſtrictly, as it the King grantes me Licence to make 
a Feoftment ty Deed , I cannot make a Feoffment with- 
out Deed; N.r & Contra, So that the Licence muſt ever 
be perſued , or otherwiſe the AA done , is not warrant2d 
ly the Licence, vid. 18 Afſ. Pl. ultimo. The Lord C!'f- 
fords Caſe 2 Coke 80. Stamf. prerog. Regis 31. 

The Licence was to levy a Fine of the Mannor of Dae, 
to find two Chapleins, he would have levyed the Fine, 
leaving out the Chapleins, and could not be ſuffered 
; Ed. 3. 5 Stanf. ubtſupra ,vid. 30 Ed. 3. 17. 


Fourthly, Autterities by Writ muſt be purſued, 
Ina oy quod reddat there muſt be two Summoz 
ners, therefore Simmons by one Summoner is not good. 


Plowd. Com. 393. 50 Ed. 3. 16, 


Fifth'y, Authority given by Patiement muſt be 
purſued, 
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The £tatute of Merton Cap: 3 ordaines, that ina Re- 
difſeifn, the Sheriff aſſumptis ſecum cuſtodibus placitorum 
Corone, &Cc. accedat ad tenementam illud de quo fatta fue. 
rit querela, If the Sheriff take but one Coroner, it is not 
gcod,for the Act appoints a number,twoat the leaſt, which 
numbter ought to be ſatisfied , or elſe the Authority giv- 
en by the Att is not purſued, 23 Af: 7 Plowd. Com. 393, 

So that by the Rue of all theſe Books it is manitelt , 
that a Nude Authority muſt be purſued ſtrifty;both for mat- 
zer and manner, or the At done by colour of the Authority 
is voyne. 


Bat in what Caſes, the AQt fo voyd for not 
purſuing of the Authority , ſhall be voyd in 
the whole, or in part onely, this difference 


was taken. 


Where he that hath an Authority doth that which he is 
Authorized todo,© alizd,and another thing diſtinct from 
that for which he hath Authority. And where he doth 
the ſame thing which he is Authorized to do alio mods, 
in another manner,than the Author.ty docs warrant. 

[n the firſt Caſe it is good , for that which is warrant- 
ed, and voyd for the aljud : In the other it is voyd for 
the whole. 

And therefore if a letter of Attourney be made to 
7. S. to make Livery of ſeifm in White- Acre ,and he 
makes Livery in White-Acre , and Black Acre, there 
he doth Jdem & aliud: And therefore it is good for. | 
White. Acre , that is according to his Authority , and 
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- purſuant to it, and voyd for Black-acre , which is aliud 


trom his Authority, Perk 38. 
Otherwiſe it would be, if the Letter of Attourney 


were to make Zzvery of one Acre, and he makes Livery 


of two Acres, there it is voyd tor both; becauſe he cou- 
ples both together; and it is not named in certain in the 


Feoffment, of which Acre Livery ſhall be made; accor- 
'ding to 4 #7: 7. 5. But in the Caſe of Perk, the Acre is 
[named in certain, White- Acre, and fo a difference, 


Oa the other ſide, when the fame thing is done in a- 


nother manner than the Authority Warrants, there is 


Idem alio modo, and therefore all is voyd; as in the Caſe 


of 12 Aſs: 24. 26. Aſs. 39.49 4ſ5: 38. 10 H: 7. g. the 


Caſes already cited. 
The true reaſon why in all thoſe Caſes the Act is voyd, 
becauſe the Authority is Executed 41:0 modo, and ſo is 


the reaſon exprefsly given in the Book of 12 4/. why 


the Livery is voyd, becauſe the Attourney doth it in other 
manner , than the Authority Warrants. 

This is the difference that muſt Rule the Caſe one 
way or other. 

And therefore the on'y labour will be to find out uns 
der which part of that difference the Caſe in Queſtion 


doth lye. 


3- For that. Firſt it will be neceſſary to enquire. 


What the Authority in this Caſe is, 
whether it be purſued as it ought to be? 
D where= 
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wherein it is not purſued. 


The Authority given to the Commiſſioners 1n this Caſe- 


15 twolold: 


An Authority Expreſſed in their Commiſſion, 
S. to grant the mannor of Bale. 

And an Authority Implied in Law, fo reſerve 
a Tenure m Capite. 


For where there 1s no direction for the Texrare,the Law 
will Imply a Tenure in Capzre, as the beſt for the King, 

[n- this Caſe then by the very Commiſſon, the Texure 
is made a part of the Grant, and modus conceſſionis,for the 
Authority though it be twofold, Expreſſed and Implied, 
yet both being pur together, that which is to be done by 
vertue of that Athority, is but oneentire Act; one grant, 
a grant of the Mannor of Dale, reſcrvinga Capite Tenure, 
ſo that their Authority to grant the Land is not abſolute, 
but ſub mcdo, fo that they reſerve a Tenure in Capite;and 
although the power to referve a Tenure 7» Capzte; be 
only Implycd by the Law, and be not given by Expreſs 
wordsin their Commiſſon, that makes no difference: 

For by the rule of our Books, Authorities Tm- 
plied in Law, as well as thoſe that are Expreſſed, 
muſt te purſued. 

Wherza Letter of A?toxrney is made to deliver Live- 
ry of ſei, the Attourney hath a twofold Authority. 
An Authority Expreſied in his. Warrant, god 

tat 
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z 
that is General to deliver ſeiſin; 
And an Authority Implied in Law, that is to 
deliver an Actual and Expreſs Livery, and not 
a Livery in Law. 

And therefore if the Attourney delivers /ei//n within 
the View, though it be Warranted by his Expreſs Au- 
thority, yet becauſe he hath not purſued his Implied Au- 
thority, the AA is voyd. And fo it was reſoived, P: 3. 
Eliz. C. B. in Tarhams Caſe, Cokes Tnſtit. ſed. 66. 


This then being their Authority. S. zo gran? the 
Mannor of Dale, and upon the grant to reſerve a 
Tenure in Capite. 


Now how have they Executed this Authority? 


There are Letters Patents paſſed to A: and his Heirs, 
by Colour of the Commiſſion, to be holden by Knights ſervice 
as of his Majeſties Caſtle of Dublin. 

Here they have not purſued their Authority, for where 
by the Commiſſion either -a Tenure 2 Capite ought to 
have been reſerved, or elſethe Tenure left to the reſer- 
vation of the Law, they expreſsly reſerve a Tenure by 
Common Knights ſervice. 

1hat the Letters Patents as to this Tenure ( thus 
reſerved ) are voyd, it was agreed on all ſides. 

But whether they ſhould be only woyd to the Tenure, or 
whether the reſerving of a Tenure, ſo drvers from the Tenure 
intended, and Warranted by the Commiſſion, ſhall deſtrcy 
the whole Grant, both for the Land aud Tenure, asthe 


point, wherein they did differ. 


D 2 4. Ard 
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4+ : 

| the reſervation of a Tenure 15 ro the Grant. 

Whither it bz a Part of tlis Grant ; And Modus 


Conceſſionis. 


Or whither it be a diſtinq-thing, and ahind from 


the Grant as this Caſes. 


For ifCasthey that argued for the Zetters Patents held) 


the Reſervation of the Tenure, and the Grant of the Land, 
be Aliud & Aliad,two diſtin& things in the Conſiderati- 


on of the whole Graht made, and rhe Authority given by 


the ſaid Commiſſion, for the making thereof, then per- 
adventure the Patent may be voyd, as to the Tenure,and 
yet goodfor the Grant of the Land. 

But if the Reſervation of the Tenure be incident unto 
the Authority, and Included within it; and the Reſerva- 
tion of the Tenure, and the Grant of the Land make 
up but one entire grant,ſo that the one .is a part of the 
other , and the Reſervation of the Tenure be Modus 
Conceſſionis, then the granting of the Tand, reſerving 
a diverſe or contrary Tenure, to that which their Autho- 
rity did Warrant them to reſerve, is a doing of 7dem alio 
modo. And ſo the whole A is yoyd. 


They held that ,the Reſervation of the Tenure is Modus. 


Conceſſionis, and that it is not Aliud. S: a thing diſtin and 
ſeparate from the Authority of the G rant of the Land,but 
{mplyedly Included within it, and incident to it. 

Although a grant may be without Fabendum, Ex- 
preſs Tenendum, Reddendum , or Candition, yet when 
they 


4+ And for the clearing of that they did enquire, w hat 


they, or any of them are added, they are de moo Con- 
ceſhovis, and do direct, and rule the Grant. | 


i. For the Habendum. 
The proper Office of the Z7abendum is to limit 
the Eſtate; 
i. Alter the Eſtate in the pre- 


miſes, 
yet ſomtimes 2. Diminiſh or Enlarge. 
it may 3. Gve to a ſtranger. 


4. Make the grant voyd. 
1, It may alter the Eſtate in the Premiles. 


As where Land 1s given to two in the Premiſes, Z74- 
tendum,the one moyety to the one, . and the other moye- 
ty. to the other, by the Premiſes they have a joynt Eftate, 
the Habendum makes them Tenants in Common, Litt:66.50 
where Land is given to two, ZZabendum to the one for 
Life, the remainder to the other. By the Premiſes they: . 
ſhould have a joynt Eſtate in Poſſeſſion. Bur the Zaben- 
dim doth alter that, and maketh the one ſole Tenant of 
the Freehold for Life, and the other ſole Tenant of the 
Remainder. $ E: 3. 320.Feoffments and Faits 73. 


2. It Enlarges or Diminiſhes the Eſtate tht ' 
would paſs by Implication in the Premiſes, 
and ſo deſtroyes the Implication, this is Com- 
mon in every grant. 
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. Tt gives to a ſlranger not named in the Premi- 
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26 


As if a man pives Lands to 7. S: Habendum with A, 
his daughter in Frank-marriage, therethe Wite not named 
in the Premiſes, by the /Zabendum, takes a joynt Eſtate 
with her Husband. this Caſe is vouched in Pl, Com. 158. 
to bein 4. E. 3 which being not found in that year, it is 
there ſo leſt without any further reference, but you ſhall 
find it in 5 E:7 17. ſo Cotes inſtit. ſeft: 17. yet vid. 4 E, 
2. 4. Solikewife where a Leaſe is made to 4: Habev- 
dum for Twenty years, the Remainder to B: and his Heirs, 
here B. gaineth an immedaate Freehoid, by the Zaben- 
dum, and yet he is not named in the Premiſes ofthe Deed, 
Plowd. Com, 158. | 


4. It will make the Grant voyd. 


As if I havea Rent in Fee, andT grant it to another, 
if I ſtay there, the grant ſhall be for lite, but if T ſay fur- 
ther, Hibendum atter the death of 7: S. there all ſhall be 
voyd, Plowd. Com. 152 156. 

So if the King grants Lands by Letters Patents, Zaben- 
dum from a day to come, there the whole grant 15 made 
voyd by the Habendum 5 Coke 93. Barwicks Caſe, 

. He in the Reverfion for life grants his Eſtate, 7a- 
bendum after Michaelmas, and atter Michaelmas the Te- 
vant Atturnes, yetReſolved that the grant is voyd, though 
it there had been no Zabendum, it had been good by the 
Premiles of the Deed, Buck/ers Caſe, 2. Coke 55. 

In 
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In-all theſe Caſes, the Zabendum keing voyd, makes 
voyd the Grants, which would have been go004d without it. 


þ 2. As the HZilendum hath theſe ſeveral operati- 
d ons in the Grant, ſo hath | 

E the Reddendum. 

d. As an Eſtate by /nplication ſhall be Control'ed by an 
i Expreſs limitation ; fo an Implyed Reſervation ſhall be 
1 Controlled by an Expreſs Reſervation, 

E. A man makes a Leaſe rendring Rent, and dces not 
a fy to whom the Rent ſhall be paid, this by Implication 
b ſhall be to the Leſſor, and his Heirs, but if the words be 


= | to the Leſlor, the Heir ſhall not have it. 31 #7: 8. Dyer 
d. 45. 1%. E: 3- 4}. 86. Plowd. Com: 171. in Hill and Graz 
ges Caſe. 10 E: 4 18. © 21 7:7, 25, 

The Reſervation of a Rent in ſome Caſes ſhall make 
Severance of the Grant, and make feveral Grants and ſe- 
veral Reverſions. 


Ty As if a man makes a Leaſeof three Mannors, referving 
ur- | Twenty ſhillings for one, five pound for another, and 
| be Twenty Pound for the third, there are ſeveral Reverſions 

' and there ſhall be ſeveral Avowries, 14 Eliz: Dyer, 308; 
oy Winters Caſe 9 E: }. 12.5. Coke 55. Knights Caſe. 
ade 

3. For the Tenendum: 

Has | 
= The proper Office of the 7Tenendum is to referve the 
ug 


Tenure, and to Toll the Tenure by Implication. | 
Before the Stitute of Qria Emprores Terrarum, If a 
man 
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man made a Feoffment, the Feoffee held of the Feoffor by 
ſuch ſervices, as the Feoffor held over; But if other ſerv. 
ccs were Reſerved, then the Feoffec held by ſuch ſervi- 


ces as were Feſerved. 
That the Donee in Tayte ſhall holdof the Donor, ag 


the Donor held over, is Rega/arl y true, if the Donor 
make no ſpecial Reſervation, tor then the ſpecial Reſer- 
vation Excludes the Tenure, which the Law would Cre- 


ate. Cokes Tijtit. Seft. 19.vid. 34. 4: 8. Dyer 52. 
4 For the Conditton. 


That does likewiſe dire, and Rule the Grant,the Con- 
dition does change the Quality of the Grant, and makes 
the Eſtate Conditional, and Deteaſible, which otherwiſe 
would be Abſolute, and Indefeafible. 

So that all theſe, wiz. the Habendum, the oddendan, the 
Tenendum, and the Condition, are de modo Conceſsionis, and 
do Rule, and direft the Grant, the firſt Itmits, and ſets forth 


| the Quantity,the otker Deſcribethe Quality of the Eſtate. 


And of all theſe the Tenendum 1s inſeparably annexed 
to the Eſtate, the reſt may be determined, and yet the 
Eſtate continue, but the Tenure eannot be Determined, 
as long as the Eſtate continues, 


\ 1, The Condition may be Releaſed. 
2. The Rent may be Releaſcd. 
2- The Eſtate may be Enlarged. 


But the Tenure cannot be deſtroyed, It may , 
tran 
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transferred from one to another ; in Caſe of common 


pz: ſons ; Bur a Tenure in Capite cannot be transferred . 
or extind by any Releaſe, or Grant, for it is an incident 
inſeparably annexed to the Crown. 

It was O4je.that the Tenure is A/;ud from theland, for 
the land 1s the ſuvzeds,and the Tenure belongs to theKing. 

To that, firſt, it was A»ſw. that the Qze/t. is not, whi- 
ther the Tenure be 4/z#d trom the land, for tis clear the 
land is one thing,and the Tenure another, but the Qze/R. is, 
whither the reſervation of the Tenure be 41;ud from the 
authority of granting the land,or included in it, as modus 
conces/ronis S. they ſhall Grant and Grant in this manner. 

2. It was anſwered,both are the Kings; But the Tenure 
was uleep by the polleſſion in the King, and it is now to 
be aw2kened by this Commiſſion, 1n which is appeares , 
thar ih. intent, and plain meaning ot the King was, to 
grant tie Jand to the ſubject, ard to reſerve the Tenure 
tor himie'ft, And that the Tenure is not ſuch a ſtrange: 
to the land, it is proved by our books,in Mary Blages Caſe. 


i 77. 4.2. It 1s ſaid, that lands lies naturally in Tenure. . 


2. that iand lies always in Tenure; And therefore the Te- 
nure is of the nature of the land, it arifes out of the land, 
and hath exiftence in the land, it 1s inherent 1n it, and in- 
ſeparable rom it,it is 1pon the matter of the eflence of the 
crant of the lan, for no grant of land in Fee/rmple, to a 
common perinn,cither itom rhe King,ora common perſen 
can be withour a Tenurecuher expreſſed, or implyed, We 
have not in our Law prorerly 4/odiamthar 1s,any landin 
the hands of a ſuly:},thar is not holden,Cokes /»ft. /ct?: .1. 
1he lands oncly that are in the Kings potleſſion 
are ire from Tenure, tor a Tenant 1s he that hoigeth 
E of 
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of ſome ſuperior Lord, by ſome ſervice ; And therefore 
the King cannot be a Tenant, becauſe he hath no ſuperi. 
or, but God. predium deminj Regis eft direttum domi- 
#ium cujus nullus eſt Author nifi Deus. 

And as Bradton faith. 1b. 1 cap. 8. 

emnis quidem ſub eo, & ipſe ſub nullo , nift tantum 

ſab Deo. 
vid. leſtatute. 16 R. 2,cap. 5. 14 Eliz. Dyer 313, 1 Coke 
47. vid, 8 Coke 118. where it is faid , that it would be a- 
gainſt Common Right and Reaſon , that the King ſhould 
hold of any , or do ſervice to any of his Subjefts; and there- 
fore ſome have thought it not ſo proper, in the Kings 
Caſe, to fay, that he is ſeiſed i» dominico ſuo ut de feods. 
Cowell Interpret. werb, feudum & inſtitut. p. 66. As if 
feodam or feudum were taken in our law as it is in the 
feudall law onely for lands held by ſervices. 

But with us it hath another ſigoification , Littleton 
tels us, feudum idem eft quod hereditas, and ſo it was de- 
fined , long before Littleton , by Bratton, and Briton, 
and Fleta. 

And in truth it hath two ſignifications in our Bookes, 
In the firſt, it is taken to be the ſame with an inherit. 
tance, and ſo tt is proper enough in the Kings Caſe. 

In the other it is taken for lands held, as in that of 
Hors de ſon fee. 

We find both in Bradton 11b. 4. cap. g. fol. 263. ſeudum 
eſt quod quis tenet ex quacunque cauſa f1bi & heredibus 
Sais, Ec. & olio modo dicitur feudum, quod quis tenet ab 
alio ficut dicitur talis tenet de tali tot feuda per fervicis 
um millitare. 


And: 
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And agreeing with him is Flea ( which for the moſt 
part is tranſcribed out of Bratton ) lib. 5, cap. 5. 

And here juſt occaſion might be taken , to clear ovr 
Mr. Littleton , from that imputation which 1scaſt upon 
him, by the Author of the Common-Wealth of England, 
pag. 127. Where he lazes ignorance to his charge , for 
ſaying, that Feodum idem eft quod hereditas, Which 
( fays he ) it dothnot ſignifie in any langauee. 

It were eaſie to make it. maniteſt, how proper that 
ſence is, but becauſe it hath part'y appca:<d, by that 
which hath been ſaid, and for that tiie Author of that 
Book is not known, for ſome have Coubted, whether 
Sir Thomas Smith te the Author of it, or no, Sir John 
Fernes generofity,pag:99. And foto argue with him,would 
be to fight with a ſhadow, therefore they did abſtain. 

So that is clear, that only Lands in the Kings poſſeſſi- 
on are free from Tenure, but if they once come into the 
hands ofa Common perſon, there if the Feoffor do not 
reſerve a Tenure, the Law will. 

Before the Statute of Quia Emprores Terrarum, if a 
man made a Feoftment in Fee, and reſerved no 1 enure, 
the Law did Imply a Tenure, and the Feoffee he'd of the 
Feoffor, by ſuch ſervices as the Feoffor held over. 

Upon a Feoffment made after that Statute, if no Te- 
nure were Expreſkd, the Law will Imply a Tenure de 
Capitaltibus Dominis. | 

And as it is in the Caſe of Common perſons, ſo in the 
Kings Caſe, In every Grant wherein Feeſimple paſſes, 
thcre muſt be a Tenure either Exptcſicd, or Implied, 
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Of ſuch Neceſſity is the Reſervation of a Tenure iq 
the Kings Grant, that although the King thoud Grint 
Land without any Reſervation of | enure, or by Expreſs 
words abjque aliquo inde Reddendo, ye the + aw Would 
Createa Tenure in Capire 33 #: 6. 7.6, Coke 7. Vihee- 
ters Caſe g Coke 123. Anthony Lowes © aje. 

14 H:6. 12, The Abbot of St: Bartholuniews Caſe, The 
Kinz Grants Lands in Fee, Tenend:ymcy Fr..1rement come 
le Roy ejt en ſon Corone, y<t the Fatenice ſhit hold Cas 
pite, tor it1s veſted in the King by his Frerogzauvy, aid 
cannot be Extinct, 

[t is ſoInſeparable it cannot be Re eaſt. In Au- 
thouy Lowes Caſe, tie King Grants, or Receates thy Sore 
vices to his Tenant, and his Heirs, this releats cannot 
Exiinguiſh the Tenure in all, though where rtie cure 
is by Common Knights Service, or [an e,itf xtipiunes 


all the Services, bur that only, which .s an v.culrit Inte. | 


parable to every Tcnure, viz; tealty, anca | :or rhis rea» 
fon, Becauſe there is a neceſſity of a Tenure,and the Kings 
Charter doth not alter the Law; the Teiure aid Strvie 
ces are part and Parcel of the Mannor, ano tha't zo with 
the Mannor, and diſcerd as the Mannor, to the Heir of 
the part of the Mother, aithough ir be newly Created, 
5 £:2. Avowry 207. 

Beſides conſider the Tenure in the Commencement, 
and fruits of it, 1t 15 ever inherent ir, and-Re'arive tothe 
Land, | 

The Commencement cf the Tenure. S:the Form of do- 
ing Homage and Fealty is, that he ſha'l be faithful and 
true tor the Land that he hoids. 

The 
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The Fruits of the ]enure, what are they? but the pro- 
fits of the i and, WerUthip, i.very, primer ſeiſto, relief, fine 


for Alienation, and tue ret. 


An.i tier.tore wer: the Land and figniory met in 


t5 


an 44 al Eftatc. ar, tt, in theſame perſon, the Signio- 
rv {.y nite Lf jp {ein is Extinguiſhed, and there are 
two ratons given cf that Extinguihment; 

1. Becaulc the 5ig,nory that was firſt Extracted out of 
the Laid, when ir cones tv the Land again, it is natural- 
ly Extinct, for it is Revo/1tzo ad materiam primam. 

2. He that hath a'l the profits entire}y,cannot be ſaid 
t» tuve part of the profits Sir I: Davys Kep: 5. 

The K icheat whuch is the laſt refort of the Tenure, is 
tie Land it ſelf, and therefore the Reſe: varion of the '| c= 
nure cannor be ſaid, to be a diſtintt thingy from the Grant 
of the Land as Black-acre trom White-acre. 


Ir was Otyet-d, thar7Tenures in C apite WEre brought 94, 


in by the Congre/t, bur Grents wr re by the Common 
Law, then 1} Grants have been anc-enter then Tenures, 
the Tenure of Neccth y mult be A4/wd from the thing 


Gran! el. 


To prove tnat this Tenure was brought in by the 
Norman nqueſt Seldey was Cittd in ins Spicileg: to Fad: 


mer: þ: 19-1. 


reram Domain: 116: 2. 
For in;ecum ſervitium dicitar Regale ſervitium 


quia ſpectit ad Dominu's 


- here be ha:h that out of Bratton de Acquir: 


Regem, © non ad 


alium, © ſecundum quod in corquejiu fuit ad 
mnventam, 


It 
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It was anſwered that M: Seldez in that place does 


barely Recite the words of Brafon, not delivering any 
Opinion, of his own: 


For inthat Book cited, pag: 170- and in his Titles of 


Honour, the iaſt Edition, pag: 612. We find that he was of 
another Opinion, and that this Tenure was 1n uſe in 
England, in the times of the Saxons. 

What were thoſe Thani Majores, or Thani Regis among 
the Saxons? but the Kings immediate Tenants of Lands, 
which they held by perlonal Service, as of the Kings per- 
ſon by Grand Serjeanty, or Knights fervice in Capzre. 

The Land ſo held, was in thoſe times called 7hainland 
as Land holden in ſocage was called Reveland,fo frequent- 
ly in Domes*day: hec terra fuit terra Regis Edwardi 
Thain!and, ſed poſtea converſa eſt in Reveland: Cokes Inftit: 

ſed; 117. 

Aſter ſome years that followed rhe coming of the 
Normans, the Title of Thane grew out of uſe, and that of 
Baron and Barony ſucceeded tor Thane and 7hain-land. 

Whereby we may underſtand the true, and Original 
reaſon, of that which we have inthe Lord Cromwels Caſe, 
2 Coke 81. That every Barony of antient time was held 
by Grand Serjeanty; By that Tenure were the 7hain-lands 
held is the time of the Saxons and thoſe 7hain-lands 
werethe ſame that were after called Baronzes. 

"lis true the Poſleſſions of Biſhops and Abbots 
were firſt made Subzet to Knights Service in Capite 
by William the Conqueror, in the fourth year of his 
Reign 
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Reign, for their Lands were held in the times of the Sax- 
os: in pura & perpetua Elcemoſyna, free, ab omni ſervitio 
ſecular. | 

But he then turned their Poſſeſſions into Barenies, 
and ſo made them Barons of the Kingdom by Tenure, 
ſo that as to them, this Tenure, and ſervice may be ſaid 
to be in Congueſtu adinuentum. But the Thain lands were 
held by that Tenure before, 

As the Kings Thane was a Tenant in Capzte, fo the 
Thanus mediocris, or middle Thane was only a Tenant 
by Knights ſervice, that either held ofa mean Lord and 
not immediately of the King, or at the leaſt of the King 
as of an Honour, or Mannor, and not in Capite. 

What was that 7rinoda Neceſſitas, which ſo often oc- 
currs in the Grants of the Saxon Kings, under this Form, 
Exceptis iſtis tribus Expeditione, Arcis © ponty exſtrudti- 
one? (See it in a Charter of King Ertheldred in the preface 
to Cokes 6: Report, &c. ) But that which was after Ex- 
preſſed by Salvo forinſeco ſervitio: Bratton: lib. 2 cap: 26. 
& 35: 12 Ed: 1 Gard 1522 26: Aſs: 66. Selden Analet: 
Anglobrit: 78. 

And therefore it was faid that Sir ZZenry Spelman was 
miſtaken, who in his Gloſſary verbo feudam, referrs the 
Original of feads in England, ro the Norman Congueſt. 

It 1s moſt manifeſt, that Capite Tenures, Tenures by 
Knights Service, Tenures 11 ſocage, Frank-almoigne, &c. 
were frequent in the times of the Saxens. 

And it we wt believe what is cited our of an old 


French Caftomary in a Ms: treatiſe of the Antiquity of 
Tenures in Enzland, which is in many mens hands , all 


tho le 
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thoſe Tenures were in uſe long before the Saxozs, even 
in the times of the Britains, there it is ſaid; The firſt 
Britiſh King divided Britain into four parts; 
And gave one part to the Arch-flamnes ?o pray for 
him, and his poſterity; 
A ſecond part he gave to his Earls and Nobility 
to do him Xnights ſervice; 
A third he divided among husbandmen, to hold 
of him 1n ſocage. 
The fourth part he gave to Mechanicall perſons, 
to-hold in Burgage. 

But that Teſtimony was wav d, there being little certain- 
ty, or truth in the Brerz/ſh Story before the times of Ce- 
ſar. Neither would they make ute of that, which we are 
taught by William Roville of Alenzon in his preface to the 
Grand Cuſtomicr of Normandy , that all thoſe Cuſtoms 
( among which theſe Zexures are) were firſt brought 
into Normandy out of England by Edward the Confeſſor. 

Beſides that which hath been ſaid, we find Fea; 
both the name; and thing 1n the Laws of thoſe times, a- 
mong the Laws of Edward the Confeſſor. cap: 35. where, 
it is thus provided. 

Debent enim univerſi Liberi homines, ©&c ſecundum 
fſeodum ſuum, & ſecundum temementa ſua, Arma 
habere, © illa ſemper prompta conſervare,ad tuiti- 
onem Regni, & ſervitizum dominorum ſuorum, Gc. 
Lambard: Archaionom:1J5. 

This Law was after Confirmed by W:/l:am the Con- 
querour , wid: Cokes Tnſtit. ſe: 103. 

As theſe Tenures were Common 1n thoſe times, fo 
were 


n 
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wereallthe Fruits of themy Zomage, Fealty, Eſcuage, Re- 
liefs, Wardſhips. © | 


For Reliefs, We have full Teſtimony in the Reliefs of 
their Earls, and Thayes, for which, ſee the Laws of Xing 
Canutus,cap:68.&69.the Laws of Edward the C onfeſſor Cp: 
de Heterochijs, And what outofthe book of Domes-day 
Coke hath in his /»/tit: Sef; 103. Camden in Bark-ſhire, 
Selden in Eadmer, 15 4. 

That Wardſhips were then in uſe, and not brought in 
by the Normans, as Camden in his Britt. x79. Nor by 
Hen: 3.as Randolph Higden in his Polichronicon, And 0- 
thers ( not underſtanding him ) would perſwade, vid: 
Seldens Notes on Forteſcue: 51. - 

Among the Priviledges Granted by Edward the Con- 
feſſor to the Cinque-Ports, we meet with this, that their 
Heirs thall not be in Ward, Lambards Perambulation of 
Kent: 101. 

And in the Cuſtoms of Xent, which are in the Magna 
charta of Tottels Edition, and in Lambards perambulac: 
There 1s a Rule for the Wardſhip of the Heir in Gave/s 
kind, and that he ſhall not be Marryed by the Lord. And 

thoſe Cuſtoms ſay of themſelves, that they were, Devant 
le.Conqueſt,et ex le Conqueſt. 

For the Antiquity of Wardſhips in England and 
Scotland, fee alſo Hef: Boet: lib: 11. Buchanan rerum 
Scot: lib: 6. and the Laws of Malcolme 2. which prove 
the Antiquity of Wardſhips in Scotland, and therefore 
in England, before the Norman Conqueſt ; for in 
thoſe times it is probable the Laws of both Nations 

F did 
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did not much differ, s for the times after, it appears 
they did not, by comparing their Regiam Maje/latem, 
and our Glanvil. Neither is the bare ConjeQure of Sr 
Henry Spelman ſufficient, to take away the force of 
thoſe Laws, vid: Spelman: Glofſar: verbo Feudum.. 

Upon all this they did Conclude, ahat upon confderati. 
ox of the Authority given, and Grant thereapon made, the 
reſervation of the Tenure cannot be ſaid to be Aliud. $: a 
ſeperate aud diſtinft thing from the Authority of Granting 
the Land, but rather Included within it: And that the Re- 
ſervation of the 7exare,though it be not ip/a conceſto,the 
Grant it ſelf, yet it is Modus conceſſionis, and a part of the 
Grant; and that therefore the Authority being not pur- 
ſued in that, the whole Grant is voyd. 


5. And ſo it was Reſolved, for theſe reaſons, and 
upon theſe Authorities. 


i. The Main. and Principal reaſon, why they did Re- 
folve that the Letters Patents were voyd in the whole, 
was, becauſe that here the Commiſſioners had but an Au- 
thority, and that Authority they have not purſued. 

By the Commiſſion they were to Grant the Lands, 
and to reſerve a Tenure in Capize, or to leavethe Re- 
ſervation to the Law, now rhere is a Zerure by Com- 
mon Anights ſervice Reſerved, fo they have Executed 
their Authority 77 another manner, than the Commiſ- 
ſion Warrants, they have done /dew ali modo; And 

| there- 
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therefore by the Rule of the Books before ited, the 
whole Grant is voyd. 

It was agreed by all, that if the Commiſſioners here 
had Granted the Land, Referving a Tenure in Capzre, 
the Patent would have been good, and effectual, or if 
they had granted the Land, and Reſerved no Tenure 
there becauſe the Law in that Caſe would raiſe a Tenure 
in Capite, ſuch a Grant would have been good, and well 
Warranted by the Commiſſion: 

2. This Commiſſion s a Nude Authority, for the inte- 
reſt is inthe King,and the Commiſſoners have only a bare 
Authority to grant, and therefore it ought to be purſued 
moſt ſtritly, both in Matter, and Manner, and the Exe- 
cution of it is to be Expounded ſtrictly. 

This Anſwers all the Caſes that have been put onthe 
other ſide, where ag Authority in ſome ſort may be Ex- 


 ecuted alio modo, and yet good, as the Caſe of Stanton 


and Barnes, where by Cuſtom the Lord might Grant 
Copy-holds in Fee, and he Grants a leſſer Eſtate ſimply, 
or a leſſer Eſtate with a Remainder over, and the other 
Report, that hath been cited between Downs and Zop- 
tins where theCuſfom was to Grant Copies for twolives, 
and he Grants tov the Husband for Life, and after to the 
Wife durante wviduitate; The Caſe of Hatt and Arrow- 
ſmith,where a Copy holder for Life was licenſed to make 
2 Leaſe for years,/ ram din vixerit,and he makes a Leaſe 
Abſolutely, without that Limitation. The Caſe of Baron 
& Feme making a Leaſe npon the Srazute of 32 H:8.The 
Caſeof 3 #:7.where upon a licence ro Grant anAnnuity, 
he grants it with clauſe of 4:fre/5; and yet for that Caſe, ſee 
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the Cafe of Suttons Hoſpital. 10 Coke fol; 28. 4. 


The Caſe of Priddle and Napper, and all the other 


Caſts, that have been put upon this Ground. 


For in all thoſe Caſes there is an Intereſt Coupled 
with the Authority, and- therefore they are not to te 


compared to this Caſe, in which there 1s only a meer 
and a bare Authority. 

3- This Commiſſion is a publique Authority of Record, to 
which the S ilje&ts may Reſort,and of which they ought 
to take Notice, to pals according the Commiſton at their 
Peril. And therefore if either through Ignorance , or 
Careleſsneſs, or otherwiſe they negleC to have their Pa- 
tents drawn purſuant to the Commiſion, the fault is. their 


own,they cannot transferr the Blame ofthis to the King, 


as in like Caſe it is Reſolved, upon the Commiſion of 
Bankrupts 2 Coke 26. Soat the Common Law, a Patent 
without Recital of a Leaſe for years of Record,.is voyd, 


for the Subjz& may reſort to the Publique Record; The 


King intends Ardua Regni. 

This anſwers the ObjeQion, touching even that Ze- 
nour of the King, that hath been ſpoken of, and clears his 
performance of his part in this Caſe. 

For the King in favour of his. Subjects of this Realm, 
hath Granted a good, and gracious, andefteQual Com- 
miſsion, upon. which many legal, and good, andeffetu- 
al Letters Patents have been made, that have been allow- 
cd, 2nd approved for good, | 

But if upon this Commiſ5/oz, ſo good, and gracious 
for the ſubjeA, the ſubje& ſhall contrary to the Autho- 
rity given by the Commiſ5s/0n obtain Letters Patents, 
in 
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in Fraud and Deceit of the Crewy, to Defeat the King of 
his Tenure in Capite, a Principal Fiower of his Crown, 
if theſe Letters Patents be voyd, where's the fault? cer- 
tainly in the SabjeR, that contrary to the Authority of 
the Coammi/s/0n, obtains this Grant in Deceit of the King 
to Defeat him of his Tenure, which was but an ill return 
for fo great and gracious a Bounty; and thit 04jetion of 
the Operation of Law, anſwers not the intention of the 
party 1n this Caſe, for plainly, and apparently, tlie mean- 
ing of the Patentee was,to tuppreſs the King's Teniire in 
Capite, and to ho'd by a mean, and Inferiour Tenure, 
which was contrary to the Authority of the Commzſ51oy, 
and in deceit, and Prejudice of the King. 

Now that Patents obtained in deceit, and Prejudice of 


the King, are clearly, and wholly, and utterly voyd, to all 


intents, and purpoſes, is a ground ſo Obvious, ſo Poſitive, 
and Infallibly true;zthat they would not cite any Book,or 
Authority to prove it, for it is marvellous clear, and 
Granted of all ſides, that Patents obtained in deceit and 
Prejudice of the King; are aitogether voyd. 
If any deſire an Authority, he may have a Cloud of 
Authorities in the Caſe of A4/tou Wood's. Cote 1. Report. 
4. This is an Authority appearing within the body of the 
Record, of the Letters Patents themſelves; for the Let- 
ters Patents are ex Aſſenſu of ſuch and ſuch Commiſiro- 
ners,virtute © ſecundum intentionem Commiſſtonis,&c. 
Now the Tenure in Capzre being as ſtrongly Implyed 
1 
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in the Commiſſon, as if it had been Expreſſed; { as it hath 
Leen confeſſed of the other part)for it is upon this /mplj. 
cation, that they ſay the Parent is voyd for the Tenure, 
it is as much, as if the King had given Commiſſen to 
Grant the Land, to hold i» Capite. and not otherwiſe. 

Now in ſo much as the Commiſtoners have Granted 
the Lands, in other Manner ( and all this appears within 


thebody of the Record of the Letters Patents themſelves) - 


the Patent is voyd in the whole, for Conſtruftion is to be 
made upon the wholePatent, and not upon any part of 
it diſtin&; as it is Refolved in Buckl/ers Caſe 2 Coke 55. 
And this hitherto hath been always the conſtant Re- 
folution of all the Judges of Ireland, our Predeceſlors, 
that if upon Letters oft Warrant, or Commiſſion, Letters 
Patents be made varying in any point Material fromthe 
Warrant or Commiſſion, ( and 21! this appears within 
the body of the Letters Patents themſelves ) that the 
Letters Patents are all utterly voyd, and this hath teen 
cver agreed upon by reaſon of the difference between the 


manner of paſſing of Letters Patents i» England, and 


Treland. 

But where the Warrant, or Commiſſion, and the vari- 
ance do not appear within the Letters Patents, how it 
ſhall teayded tor the King, by Averment, or otherwiſc 
hath been ſome doubr, and Queſtion. 

5. Although that it be true, that this Commiſſion is of a 
vaſt, and large extent, yet it is not boundleſs, for the Law 
always bounds, and circumſcribes theſe ample Authorities 
with reaſonable, and equal conſlruftions,without Prejudice 
to 
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to others, as it was Reſolved upon the Commiggjon of 
Sewers, upon which we have the Reported Caſes in 5 
Coke 99. Rookes Caſe, & ro Coke 138. 

This Commiſſion of Sewers gives power, and Authori- 
ty to the Commiſszoxers, to proceed according to their 
wiſdoms, and diſcretions, which is a moſt ample power 
yetthe Law does bound, and Circumſeribe it with an 
equal ConſtruRion. S. that their proceedings ought to 
be bounded with the rules of Reaſon, Law, and Juſtice, 
and that their Taxes be equal, and that all perſons that be 
Subject to the danger, or receive benefit by the Repara- 
tion, be contributary toa ratable, and equal contribution 
of the charge, and it they do otherwiſe, their Ordinanccs 
ze voyd, and they cannot make new inventions, as Ar- 
tificial Mils for caſting out of water, &c. | 

For thele General Commiſſions are all accompanied 
in Law with an equal and reaſonable conſtruction for 
the Execution of them. 

Sothis Commiſſion is a moſt ample, and large Com- 
miſſion, for the ſecuring of the Eſtates of the Subjefts, in 
their Lands, but yet it ought to be ſo Executed accor- 
ding to Law,reaſon and Juſtice,that they do not Prejudice- 
the King 1n his Tenures, contrary to their Warrant, 

6. Becauſe that this Refervation of a mean Tenure, 1s in 
other manner than the Authority Warrants, and to the das 
mage and Prejudice of the King. 

ifthe Commiſion were, to Grant. an Eſtate for Life 
and they Grant an Eſtate 7aylz,orif the Commiſſion 
were to grant in. Zayle, and they Grant in Fee, All the 
Patcnt 
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Patent is voyd, becauſe they doit in other manner than 


the Authority Warrants, for the ZZ:bendumis Modus Cons 


ceſſranis, 


[f they Reſerve another Rent, than is Warranted by 
the Commiſſion, or Parcel an Entire Rent, where the 
Rent in charge ought to be Reſerved, although that it 
be ſeveral upon the Survey, yet the whole Patent is voyd, 
becauſe that they do it in ozher manner than the Authoris 
ty Warrants, for the Reddendum is Modus Conceſſionis. 

Why then ſhall it not be the ſame reaſon, in this Caſs 
for here they Reſerve another 7exare, than that which is 
Warranted by the Commillion, and therefore they have 
Exccuted their Authority 7 other manner than their Au- 
thority Warrants, for the Tenendumalſo is Modus conceſſt 
ON7rs, 

It was Granted by them that Argued on the other ſide, 
that if it be Prejudicial to the King, the whole Patent 
ſhall be voyd. 

Now it is moſt apparant, this Implyed Tenure (if it 
be Admitted ) will be greatly Prejudicial to the King, for 
the King ſhall looſe his Tenure, and thefruit of his Te- 
nure, in moſt Caſes for ever, and in all Caſes for a long 
time; and neither the Maſter, nor the 4ztourny of the 
Court of Wards can help it. 

And for that, the courſe of Patens here 
in /reland was Obſerved. 

Firſt, the Commiſfoners give Warrant for drawing 
of the Patent, and the Reſervation of this mean Tenure, 
the Kings Councel drew the Patent accordingly, and 
0 


_ A RMoogghHPF CAA 2D »y 


than 
C ON 


by 
the 
at it 
oyd, 
Lotte 


Caſe 
h is 
ave 
* Als 
c eſt 


ſide, 
tent 


if it 
r, for 
Te 
long 
f the 


here 


ving 
1ure, 
and 


The Caſe of Tenures 45 
þ it paſſes the ſignature: of the Lord Deputy, the privy ſig- 
net; and the Great Seal, then it is Enrolled in the Chancery, 


all thus while 1t 1s taken according to the Tenure Expreſſed 


in the Patent, when itis Enrolled, it is tranſcribed into rhe 
Exchequer, and the Tranſcript delivered into the Exche- 
quer by the after of the Rolls, the Lord Chief Baron re- 
ceives it, and delivers it to the ſecond Remembrancer, and 
he puts ut un charge according to the Tenure Expreſled;the 
Eſcheator, ani! Feodary lntornitthemfelves of the Kings Te- 
nures there, where if tiey make enquiry, the Patent is 
produced, in which an Expreſs Tenure is reſerved, they 
cannor Judge tiie contrary, and ſo it paſles according to the 
Expreſs Tenure; and fo have ihe Lerrers Patents now in 
Queſtion paid, and the King by colour of them, hath loſt 
the profits of the Land,and the benefit of the Tenure. 

7. The Expreſs rejervation in the Letters Patents Ex- 
cludes the Reſervation, and Implication of Law, although 
(as in the Caſe in Queſti9N )it tend to make wvoyd the whole 
Grant, 1t is aſure rule in Law, expreſſum facit ceſſare tact- 
tum, Itthe King upon his Letters Patents reſerve no Te- 
nure, it ſhilbea Cap:fe Tenure, bur if another Tenure be 
Expreſſed, that ſhail prevai'; 33 #Z: 6. 7. per priſor. 

In Wheelers Caſe 6 Coke 6. Wherein a Patent the words 
of the Tenendum were, Tenendum de nobis per ſervitium 
units Roſe, pro omnibus ſervitijs. 

[t was objefed, that the Tenure as it is Expreſſed can- 
not ſtand, tor that no Tenure can be without Feairy, and 
tn: words are per ſervitiam unius Roſ@,pro omnibus ſervitijs 

| 2 It 
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2. [t-was Objefed, that in Caſe where no Tenure isRepr. 
ved, or in Cafe where it is Expreſſed to be ab/que al quo in. 
de Reddenao, the Teuure ſhall be Kuights ſervice in Capite. 

And therefore it was urged, that the Tenure in the 
Principal Caſe, muſt needs be a Capite Tenure by Knights 
ſervice, and that the Tenure Expreſſed, ſhould be voyd, 
and give pace to the tetter Tenure for the King. 

Theſe are ſtrong ObjeQions, yet Reſolved, in reſpe& of 
that favour that is given to E-xpreſsReſervations,that in the 
faid Caſe, Fealty ( that is an 1ncident to all fervices ) ſhall 
be admitted to ſtand with the words, and then the Tenure 
Expreſly reſerved was ſo compleat that it might we'l Ex- 
clude the Xnights ſervice Tenure, which otherwiſe the Law 
would have Implyed. 

Hereby may appear the faveur that is given to Expreſs 
Reſervations, and 1] enures, that thereby a Tenure z Capite 
by Knights ſervice ſhall be Excluded, a Tenure which ſhall 
ariſe where nothing is Reſerved,which ſhall ariſe though 
the words be, ab/que aliquo inde reddendo. vid: Sir. Fohn Moe 
lins Caſe 6. Coke F. 

It is agreedon the other ſide,tuat where the Expreſs Te- 
nure is good, there it Controlls the Implyed Tenure, butin 
our Caſe it 1s voyd. | 

And where a Tenure Expreſſed is voyd, aTenure by 
Implication of Law may ariſe. 

But it was Reſolved, that a/though the Expreſs Tenure 
be woyd, yet no Tenure by Implication of Law, fhall ariſe 


againſt the Expreſs Reſervation, And ſo 1n the Caſe of a 
| voyd 


voyd Mlabendum, which ſtands upon the ſame reaſon , it 
was adjudged in B: R: Between one Hegge and Croſs, 33. et 
34 Eliz: which you may ſee in Bucklers Caſe, 2 Coke: 55. 
Where the Caſe was. 

Tenant for Life makes a Leaſe for years, and after grants 
the Reverſion to 4: Habendum from a day to come tor 
Life, after the day the Leſlce for years attorns, in that Caſe 
the Zabendum is voyd,yet that veyd Zabendum makes voyd 
the whole Grant and Excludes the Implication of Law in 
thePremiſes,and no Eſtate ſhall paſs by Implication of Law 
in the Premuſes, againſt the Expreſs Limitation of the par- 
ty in the Zabendum: ſee the Cales cited before p: 26. 

So our Tenendum although it be voyd, yet the Expreſs 
Reſervation in the Tenendwm ſha'l Exclude the Implication 
of Law. 

For that Opinion of Martyn in 4 #:6. 22.that wasCi- 
ted on the other parc,that if Land begiven in Fraukmarri- 
age, Reſerving a Rent, the Reſervation of the Reat is voyd, 
by reaſon of the Implyed Tenure in Frankmarriage; that 
Opinion ( as was ſaid ) may well be doxbzed of, for we find 
35 good Authority againſt it, in the old Tenures fol: 211: 
That the Reſervation of the Rent is good, and deſtroys the 
Frank-marriage,and makes it a Common E/tare tayle: Bur 
the beſt Opzxz0n is, that both of them ſhall ſand together, 
S: the gift -in Frank marriage, and allo the Reſervation of 
the Reat, S: that the Donee in PFrank-marrzage ſhall hold 
quit of the Rent untill the fourth degree be paſt, and then 
th- Rent ſhall take effet, and ſo was the Opinion of the 
Judges, in Web and Potters Ca/e in 24 Eliz: and ſoare the 

G 2 books 
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books to be underſtood; 13 F, 1, formedon ©3, 31, F:1tayle 
31.26 E;;, grants 75 et 20 Aſs: bb, 

For the Caſe of Littleton 149, A man ſeiſcd of certain 
Tenements, which he held of his Lord by Knights ſerwice,at 
this day grants by Licence the fame Tenements to an Aber, 
in Prank-almoigne, the Abbot ſhall hold immediately by 
Knights ſervice,of the ſame Lord,of whom his Grantor held 
and thali not hold of his Grantor in Frank-almoigne. 

Inthat Caſe ( they fay ) the Expreſs Tenure being voyd 
a.Tenure by Implication of Law does ariſe. 

It was Anſwered, there is a difference between the Kings 
Caſe, which is the Caſe in Queſtion, and the Caſe of 4 
Common perſon, 

For the Grants of a Common perſon, the Rule of Law 
is, that zhe Grant ſhall be taken moſt ſtrongly againſt the 
Grantor, 

For the Kings Grants the Rule is, that they ſha be takes 
moſt beneficially - for the King, and moſt Rrong againſt the Pa- 
Zentees. 

And we. have another Rule, that the Grant of the King 
ſhall not be Extended to paſs any thing, contrary to the intent 
of the King Expreſſed in his Grant , and if the Grant cannot 
rake effett, according to his intent Expreſſed in his Grant, 
the Grant is voyd. 

And therefore, for the Rales put by them that argued 
on the other ſide, that the Patents ofthe King ſhall be taken 
in ſuch ſence and to ſuch intent that they ſhall be good,&c: 

It may te Anſwered, that there is another Ground in 


our Law, that when the King is deceived inhis Grant , ſo 
that 
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that it cannot, t.icc offetl, according to his intent Expreſſed 
in his Grant, the Grant is voyd, fo the beſt Expoſition is to 
make all theſe rules to agree together. 

And thereiore the rules put onthe other fice arc true with 
this Limitation S: Except the King be deceived: {o that his 
Grant cannot take ſuch effeft, as he intends by bis Expreſs 
Grant, 

In the Lord Lovels Caſe 18 HH: 8. B: Pat: 104 The 
King ex certa ſcientia,et mero motu Grants Lands to one and 
to his Zeirs Males; if a Common perſon had made ſuch a 
Grant, the Law would ſay, that the word Hales were voyd 
and the Fee imple ſhould paſs; But will the Law make ſuch 
a Conſtruction in the Kings Grant? No, there the Grant 
ſhall be voyd, for he was deceived in his Grant, in that it 
cannot take effe& according to his intent Expreſſed in his 
Letters Patents. 

And ſo in Caſe of 75 H7: 4. 42. & 21. E: 3.47. The Farl 
of Kents Caſe,if the King hath a Ward of Land,or a Leaſe of 
Land for years, and by his Letters Patents Grants-the Land 
to another and his Heirs, the Grant is voyd, and it thatl not 
amount by ConſtruCtion, to a Grant of his Eſtate, or Inte- 
reſt vid: 21. Aſs: 15. And the other books Cited inthe Caſe 
of Alton Woods upon this Ground. 

29 Eliz: in the Exchequer, the Caſe was; King #7: 7. 
was ſeiſed oftwo mannors S: de Ryton et Condor, he Grants 
ex certa ſcientia et mero motu totum illum manerium de Rys 
ton et Condor, adjudged that the Grant was voyd. ; 

The like Caſe was Reſolved 39 Eliz: where the 
Queen was ſeiſed of the Mannors of Mi/bern and 
Saperton in the County of Lizcelne, and the Qicen 
Ura'!ts 
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Grants ex certa ſcientia, & mero mot, totum illud manerj- 
um de Milborn, cum Saperton in Com: Linc; and it was held 
chat neither of the Mannors did paſs; And yet if a Com- 
mon perſon had made ſuch Grants;the Grantee in both the 
{aid Caſes ſhould have had both Mannors, 

Soin our Caſe, the King is decived in his Grant, in that 
his Grant cannot take effet, acording to his intention 
therein Exprefſed, for the Kings intention is to make a 
Grant agreeable in all things, to the Authority given to 
the Commiſſioners by the ſaid Commiſſion; 

And that appears plain'y by the very words of the LZer- 
ters Patents,for the words are, Sciatis quod wos Cc. wirture 
ac ſecundum intentionem et effeflum of the ſaid Commiſſion, 
Dedimus et Conceſsimus cas inthe Patent;and he conceiv- 
ed that the Warrant made by the Commiiſſioners, for paſs- 
ing the Patent (which here we call the fanr)had been ac- 
cording to the intent, and effeCt of the faid Commiſsion:and 
upen that#Parrant which Exceeded the Authority given to 
the Commiſszexers, this Patent was paſt, yet ſtill with a re- 
ference to the intention and effect of the Commi/570n. 

Now this Grant cannot by any pofibillity 
take effe&t according to the Kings intention thercin 
Expreſled , for the Kings intention in the beginning ot 
the Grant is , that it ſhall be according to the intention, 
and effte& of the Commiſſion , which muſt be a Te- 
nure by Xnights ſervice in Capite, either by Expreſſe Re- 


ſervation, or by Implication, and Operation of _ 
An 
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And the Tenure Reſerved in the Patent, is a Tenure by 
Common Knights ſervice, as of the Caſtle of Dublin, differing 
alrozether trom the intention,end eficC& of the Commiſſion 
ſo «s it is not poſſible, that this Tenure Expreſly Reſerved 
ca Le according to the intention and effect of the Com- 
miſſion, or that the intent and eftect of the Commilſſien 
can any ways accord with the Tenure Expreſly Reſerved 


' inthe Patent. 


So as 1t is very pain and manifeſt that the King is de- 
ceived in this Grant, and that it cannot take effect accor- 
ding to his intention therein Expreſſed. 

For the Authorities on which their Reſolution was 
grounded. | 

The Principal Cafe was that of 12 4+. 24. which ( as it 
was ſaid ) was a Judgment ineffect in the point, a Judgment 
ina time,when,the Law was as flouriſhing,and the Fudg- 
es as Learned , as in any time either Eefore, or ſince, a 
Judgment approved in all ages ſubſequent, 26 Aſs: 39. 11. 
H.4. 3. &c. Andno Authority in all our Books againſt it, 
tor the Material Caſes that have been put on the other ſide 
are of Authoritzes accoupled with an Intereſt, and by Con- 
ſequence do nct come to rhe point in Queſtion. 

And we ſee that the Authority of this Fadgment is fo - 
oreat,and clear,thar it is confelled by them that argued on 
the other part ; But the reaſon ofthe Judgment given by 
the Fudge, that gives the Judgmen? is denyed S: pur ceo que 
il fait ceo en auter manner, and a new reaſonis Invented, S: 
becauſe he does not purſue his Authority: . 

Here we find them put to a ſtraight; S: to Con- 


teſs 
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feſs the Judgment, and deny the reaſon, for who better 
knew the reaſon of the Judgment, then the Fudge that 
gave, it, this new reaſon S. That he hath not purſued Tis Att 
thority it it be Examined, w1'l come to the firit reaſon, for 
if it be demanded, why he hath not purived his Authority 
it muſt be Anſwered, pur ceo gue il ad fait ceoen auter man« 
wer que le Authority ſoy gartant , which 1s the reaſon of 
12 4s, 

But we have other Authorities inthe point, vj on the 
ſame reaſcn, thatof zo #7: 7. 15 which hath been remem- 
bred, per Keble the moſt Learned Lawyer of that time, 
quan? home ad Authority de faire aſcun fait a un auter, il doit 
purſuer ſon Authority, en matter, et en forme, there is Modus 
conceſſionis, and by the Caſe that he there puts, it he does it 
in other form, a/io mods it is voyd. 

[It I Exje:ff a man,to Enteoft another,and he Jevyes a Fine 
this is vozd, yet the matter in /u#/tance 1s the ſame, tara 
Fine is but a Feoffment of Record, but becauſe that he hath 
done 1t /n ether manner, all is voyd.. 

it //: 7.13. ALecater of Arturney to make Livery to] 
S. or [. N, and the Az#turney mak:s Livery to boththe Li- 
very is voyd in all, and it 15 not good as to the one, and 
10)d as to the other, but voyd in the who'e, becaufe that 
he hath dc nettin cher manner thenthe Arthority Warrants, 

8 Ceoke 85 In Sir Richard Pexhals Caſe; it the King 
]J..cenſes his Zenant , to alien two parts of his Manner 
ot Dale , which is held in Capire, and hc aliens all the 
Miantor, It is void in the whole, ard it 1s net good 
for 
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for two parts, and voyd for the third, And the Reaſon is, 
becauſe he doth it in other manner than the Liceuſe War 
rants vid. 10 H, 7 13.38 #7: 8. Dyer 62. 40: Af. 3S. 10. 
HT. 7. 15. 

There was a Report cited by the Chief Juſtice of the 
Common-Pleas, and the Chief Baron, the Caſe was in 
C. B. in England T, M. 2 Careli, between George Biſhop of 
Chicheſter Plaintiff,and Johu Freeman Defendant. /utr. Paſch 
I. Caroli. Rot. 207, And the Caſe was this, 

The Biſhop of Chicheſter was ſeiſed in Fee, ( in the right 
of his Biſhoprick, ) of A/lingbury Park, in the County of 
Suſſex, and he and his Predeceſlors have anciently granted 
the Office of Keeper of this Park for life, with the Fee 
of five Markes, 

Anthony Biſhop of Chicheſter,2 February 44. Eliz. by his 
Deed granted the Office of Keeper of the Y arkto one 
Freeman tor life, Et ulterins conceſſit pro executione officij 

predidi the ancient Fee of five Marks, «na cum a livery 
Coat , or thirteen ſhillings four pence for it, Nec non paſtu- 
ram pro dupbus equis, una cum the windfalls, which Grant 
was confirmed by the Dean , and Chapter. 

And whither this Grant was good againſt the ſucceſſor, 
or voyd, upon the Statute of ayno x E122. cap: 25 was the 
queſtion, 

In which the doubt was whither this addition of a live- 
ry Coat, Paſturage , and windfalls will make the whole 
Grant uterly voyd, or if the Law ſhall make ſuch a con- 
ftruQion , that tor this addition it ſhall be onely voyd , 
and ſhall ſtand good for the other ; which was the ancient 
Fee, and well granted. RE: 
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And by Juſtice Crooke, and Harvy againſt Telvertoy, the: 


Grant is voyd in the whole, becauſe, that the Biſhop hath 
not purſued the Authority given him by the Statute,by reaſon 
of this Expreſs, and new addition, and yet they profeſs, 
that they had rather have given Opinton for the Deſen- 
dant, for that he was a poor man, and an Ancient ſervant 
to the Biſhop; and yet in this Caſe, the 44di7ion and new 


Augmentation is a ſeveral, and diſt.nC clauſe in the Grant, 


and the things added de newo, are alſo feveral,and diſtin 
#n (pecie from the Ancient Fee of five Marks. | 

And in the Argument of this Caſe, Juſtice Crooke cited a 
far ſtronger Caſe to be Adjudged in the Caſe of the Arch- 
biſhop of Canterbury 43 Eliz: and the Caſe was this, 

Parker Archbiſhop of Canterbury Granted the Office of 
Surveyorſhip, with the Ancient Fee to one Parker, & ulte- 
rius he Granted unto him peſturam pro duabus equis in the 
Park,and the whole Grant was Adjudged voyd,and yet here 
was a ſeveral Grant,by a ſeveral,and diſtin clauſe, and of 
another thing ſeveral,and diſtinC z» ſpecie, Aliud,& Aliud, 

And theſe Caſes are far ſtronger then the Cafe in Qze/ti- 
on, for here there is nor a bare Authority, but an Intereſt 
accoupled with an Authority. 

And'in this Caſe Juſtice Crooke cited Scamblers Caſe,ar 
Eliz:to be Adjudged,thet the whole Grant was voyd,and not 
go00d as to the man of full age, and voyd as to the Infant,as 
it hath been cited by ſome that argued on the other ſide. 
| And 
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-And ſo upon the whole Matter they did reſolve. 
f. That the Commiſſioners by this Commiliion have a x 
good, and Legall, and ſufficient power, and Authority to 
Grant. 


2. That all Letters Patents made upon this Commiſſion, + 
in which they have purſued their Authority, are good and 
effettual in Law S: where they have either reſerved an Ex= 
preſs Tenure by Knights ſervice 7x Capite, or no Tenure, for 
there the Law Implyes a Tenure in Capite. 


3- But where the Commilitoners reſerve a mean Tenure, 3 
the whole Patent is voyd. 


_ I. Becauſe, that the Commillioners have but an Autho- 
rity. 
2, Becauſe, that this us but a Nude Authority, and yo? 
accoupl:d with any Intereſl. 
3- Becanle. it a Publique Authority of Record, whereof 
the Subjefts ought to take notice, to paſs according at their 


peril, otherwiſe the Patent ſhall be in deceit of the King. 


4+ Becauſe,that the Authority appears within the Letters 

Patents themſelves, and Expoltion ſhall be made upon the 
whole Patent. | 

5. Although it be a moſt ample and Large Com- 

miſſion , yet ir is Bounded and Circumſcribed by 

the Law , with an equal Conſtruction S. that 

H 2 nothing 
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nothing ſhall be done in other manner than the Authority 
Warrants in Prejudice of the King. 

6. Becauſe that this Reſervation of a mean Tenure, is in 
other manner than the Authority Warrants, and is in Da- 
' mage and Prejudice of the King, | 

7. And laſtly becauſe that this Expreſs Reſervation Con- 
trolls the Implication of Law: and for that the King was de. 
cerved in his Grant, in that it cannot take effett according to 
his Intention therein Expreſſed. 


For theſe Reaſons they did reſolve. | 


That this Expreſs Reſervation of a mean Tenure 
tends to the deſtruftion of the whole Patent, 
and makes it voyd in Law both to the 
Lands and to the Tenure. 


The Ocder of the Council Board 2h 
upon this Reſolution 
of the Judges 


By the Lord Deputy and Council 


W rxNTWORTH 


BY og Zercas there was an AQ of Council 
EW made at this Board, and Dated at the Ab- 
= by of Boyle the Eleventh day of July 
2 1635. Ordaining, and Eſtabliſhing, that 
the Lords, Knights, Gentlemen, and Inha- 
bitants, their Heirs, and Aſſigns holding 
Reo BE 1:y Caſtles, Mannors, Lands, Tenements, 
or other hereditaments in the County of Roicomon, by or 
under any effettnal Letters Patents from his Majeſty, or any 
of his Royal Predeceſſors Kings, or Queens of England , 
ſhould have, hold, Poſſeſs, and enjoy all the ſaid Caſtles, Maz.- 
nors, Lands, Tenements, and Hereditaments of what kind, 
or nature ſoever they be, to them, and to every of them, and 
to thoſe, who hold any Eſtates under them, againſt his Mc- 
zeſty, his Heirs, and Succeſſors, in as full, large, ample, free 
and beneficial manner to all intents, purpoſes, and Conſtrudti- 
ons, as if the truth of their ſeveral Caſes, and their ſeveral 
Letters Patents paſſed therexpon, had been ſpecially found in 
the Great Office then to be taken, for finding his Majeſties 
Title to the ſaid County , and their Letters Patents, 
accordingly entred, in hec verba, in the ſaid Office ſo that 
they did Produce their ſeveral Letters Patents or the 
Enrollments thereof, before us the Lord Deputy, and homes” 
Ci 


cil, at this Board, before the firſt day of the then next Faſter 
Term, and that no poſſeſſion ſhoutd be taken from any ſuch Pa« 
tenteer, 'r their Aſrgns or Tenants, whoſe Paterits ſhould" be 
at this Board allowed to be good, and effeftual in Law: And 
- whereas the like As of Council were made at this Board, 
for the ſeveral Counties of Sligo, Mayo, and Gallway, and 
the County of the Town of Gallway; And wheras ſeveral 
Letters Patents paſt under his Majellics Great Seal, of divers 
Land's, Tenements, and Hereditaments in the ſaid ſeveral 
Counties, by colour of a Commiſſion wnder the Great Seal, 
Dated the Second day of March, in the fourth year of the 
Reign of his Mayeſties Koyal Father King James, of Bleſſed 
memory, were Preſented unto us at this Board, which b:in 

taken into conſideration by us, We thought fit for our better 
Information of the Validity of the ſaid Letters Patents, to 
call before us ſome of thoſe who claymed by thoſe Letters Pa- 
tents as namely, oxr very good Lord the Viſcount Dillon of 
Collillogallen, whom we apporuted to attend us with his Lear- 
. ned Councel therein, which he did accordingly; Whereupon 
his Majeſtics Learned Counce), and the Councel Learned 
of the ſaid T.ord Dillon agreed upon a Caſe drawn up by them 
to be argued ty them,on both fides before ns, which Caſe follow- 
eth in hxc verba, King Fames by Commiſſion under the 
Great Seal, Dated the ſecond day of March, inthe fourth 
year of his Reign, did Authorize certain Commilſioners, 
to Grant the manner of Dale, by Letters Patents under the 
Great Seal of this Kingdom, to A: And his Heirs, and there 
is no direction given in the ſaid Commiſſion, touching the 
Tenure to be reſerved; There are Letters Patents by colour 
of the ſaid Commiſſion paſſed unto A: and his Heirs,to hold 
by Knights ſervice, that is to ſay by the Twentieth part 
of &c. as of his Majeſtics Caſtle of D«#/#, the Queſtion is, 
whether the ſaid Letters PatentsEe voydin the whole, ” 
only 


only to the Tenure, «por which Caſe his Maje/ties Learned 


Councel and the learned Councel oz the part of the ſaid Viſ- 
count Dillon argued be-fore us ſeveral days,and We( deſirous 
to take ſuch a Reſolitionin the matter as might be equal and juſt) 
held fit to adviſe therein withall his Majelities Judges,who not 
agreeing unanimouſly in Opinion, We Adjndged it fit that every 
of them ſhould argue it, and deliver his Fudgment,and Opinion 
therein, before us, which they did accordingly. Wherein frve of 
them viz: the Lord Chief Juſtice of h.s Majeſties Court of 
Kigns Bench,the Lord Chief Juſtice of 15 Mayeſtics Court of 
Common Pleas,the Lord Chief Baron of his Majeſties Court 
of Exchequer, Baron Barry, and Juſtice Rives Concurred in 
Opinion clearly, that the Letters Patents were woyd in the 
whole, and two only, viz: Juſtice Mayart aud Juſtice Creſly 


differed from thoſe frve in Opinion; holding that the Letters 


Patents were only woyd, as to the Tenure; We thereupon ta- 
king the ſame into confideration at this Board, do hereby Ad- 
Fw 2 Order, and Declare, that the ſaid Letters Patents are 
wholly wvoyd in Law; and conſequently that all ſuch Letters 
Patents paſſed under colour of the ſaid Commiſſion, and that 
mention the ou Granted to be held by Knights ſervice,as 


. of his Majeſties Caſtle of Dublin, or by any Tenare other then 


ly Knights ſervice in Capite Generally, are not ood, effefttu- 
al, or valid in Law, but voyd in the whole;and therefore we 
do at this Board diſatow all ſuch Letters Patents ſo Granted 
as aforeſaid,ofany Lands ,Tenements,or Hereditaments in any 
of the ſaid Counties of Roſcogmon,Siygo, Mayo, Gallway,or 
the County of the Town of Gallway. Givea at his Ma-. 
jeſties Caſlle of Dublin 13 Fuly 1637. 


R: Dillon. Ad: Loftus. W: Parſons. Gerr: Lowther R: 
Bolton. Chr: Wandesford Ph: Mainwaring, Cha: Coote. 
Geo: Radciifi. 


7 HE END. 


